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IN THE SUPREME COURT OF THE
STATE

DIANA S. BOREN,

OF UTAH

I

Plaintiff and
Appellant,

I
I

vs.

c••• No. 16191

I

DONALD F. BOREN,

I

Defendant and
Respondent.

I
BRIEF OF APPELLANT

STATEMENT

OF THE KIND OF CASE

This is an action of divorce brought by Diana Boren,
Plaintiff and Appellant, against Donald F. Boren, Defendant
and Respondent, where an action was joined by the Answer
of the Respondent.
DISPOSITION IN LOWER COURT
On a hearing held in the Lower Court, the Lower Court
granted a Judgment of a Decree of Divorce to the Appellant
making a division of the property of the parties and awarding
a Judgment of child support as against the Respondent.
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RELIEF SOUGHT ON APPEAL
Appallant seeks modification of the decree of distribution 9ranted in the Lower Court and as to the child support

awarded by the Lower Court by its Judgment alleging an inequitable distribution of the marital assets and property, as well
as an inequitable assessment of the amount of support necessary
for the support of the minor children; all as a result of abuse
and discretion by the Lower Court.
STATEMENT OF FACTS
The Appellant, who was the Plaintiff in the Lower Court,
will be referred to in this Brief as the "wife" and the
Respondent was the Defendant in the Lower Court and will be
referred to in this Brief as "husband".
The parties were intermarried on March 1, 1962, and
have issue as a result of this marriage of five children, one
being 14 years of age, one thirteen years of age, one 9 years
of age, one 8 years of age, and one 5 years of age (R-66).
The husband has permanent employment at the Defense
Depot of Ogden and at the time of trial alleged an average
gross of income of $13,000.00 a year.
The wife is employed at I.R.S. and has gross earnings
of $ 9 , 0 0 0 . 0 0 a year ( R- 7 8 ) .
Both parties were possessed of a home situated on a
-2Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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10-acre area in a rural area of Weber County, the property
being "L• shaped (R-571, and the only expert te8t~y va•
from a witness produced by the Plaintiff who testified that
the home had a fair market value of $30,000.00 and that the
remaining acreage not occupied by the home had a fair -.zket
value of $15,000.00. (R-59)
Further testimony was to the affect that the

~

vas

originally a two-bedroom home, was moved onto a bas.-.nt, aDd
had a l0x30 foot addition added on to it; but that noae of the
interior is totally finished and there is no one rooa tbat is
totally finished inside the premises (R-69), and that the
Appellant has been living in the non-completed baDe for fiv.
years. (R-72)
The household furnishings consist of practically all
used items of furniture and appliances which were given to tbe
parties by relatives, the wife having contributed to the
marriage a bedroom set and a stereo of her own which she owned
prior to the marriage (R-84), and that the furnishings are
very old and have very little value (R-85).
The Honorable Ronald

o.

Hyde entered an Order on

August 19, 1977, upon the oral Stipulation of the parties,
that the Respondent would pay $300.00 a month for the five
children as temporary child support (R-14).

The Court further

ordered that the Appellant was to pay on a temporary basis
-3-
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the mortgage payments on the family home, the payment of a
loan to Federal Employees Credit Union, and monthly payments

to Sear• Roebuck ' Company on an open account, and that the
Reapondent should assume and make monthly payments on other
obligations owing and to the Federal Employees Credit Union

iD the amount of $84.00 a month, with the matter of attorney's
fee• held in abeyance pending the dispooal of the matter on
it• merits (R-19).
Upon trial of the matter on April 4, 1978, the Court
awarded the home and the lot upon which the home is situated
to the Appellant and awarded all of the adjoining ten acres
of pasture land to the Respondent and reduced the child support
to $50.00 per child with no alimony, and with the Appellant
aaauming the liability of the mortgage payments on the premises,
and the only remaining indebtedness being the payment of $89.00
a month to Federal Employees Credit Union (R-96) to be paid
by Respondent.

The Respondent's indebtedness to the Federal

Employees Credit Union as to the debt remaining at the time
of the filing of the divorce would be paid off in less then
one year (R-106).
ARGUMENT
POINT I
THE PAYMENT OF $50.00 PER CHILD AS CHILD SUPPORT AND
AWARDING OF THE CONTIGUOUS PROPERTY TO THE RESPONDENT
WAS AN ABUSE OF DISCRETION.
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The parties having been married dnce March 1, 1112,
(R-1), and there being issue from the marriage of five abi~
ranging in age from five to fourteen years of age (R-44),
the wife was given the burden of being the head of the bou8ehold and the raising of a family, as well as a major providar
for the family by continuing to remain employed.
The usual disparity of income exists, in that the ba8baD4
is earning $13,000.00 a year (R-89) and the wife's earn1D9•
are $9,000.00 a year "(R-78).
The husband stipulated at time of the Order to Show
Cause, that he could afford to pay $60.00 per child and was
asked at time of trial:
Q. You feel you could continue with the $60.00 a
month child support?

A. Well, it would be a little hard but I can continue
it. I would like ... I was going to try to put it down
to $50.00 a month if I could, but that would give me
an extra $25.00 a payday to live on. (R-93)
At the time of divorce, the only obligation which the
Respondent had as to debts incurred in the marriage was $89.00
per month obligation (R-96).
During the period of time that the Respondent was paying
the Appellant a temporary alimony in the amount of $50.00 per
child, he purchased a trailer home that has a present balance
on it of $2,200.00 (R-97), and the Respondent testified that
while making his payments on the trailer home acquired after
-5Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the . .paration and the payment of the $89.00 on the marriage
~t.dn . . s to Federal Employees Credit Union, he is saving

••o.oo

per month in a savings account (R-98).

The Respondent further testified that he purchased a
car and paid cash for the car (R-99).
The Respondent further testified that he bought the
Appellant •the brand new stove, and she has a brand new dishwasher
to put in her new kitchen".

Q.

When was this done?

A. A year ago, or a couple of years ago. The dishwasher was a year ago, and I co-signed on that, for
that. That's the one loan that she owes at Sears.
Q.

Is that the one she is paying for?

A.

Yes, it has been her account, it isn't mine.

Q.
I see.
for it?
A.

You bought her a dishwasher, she is paying

She is making money, isn't she?

(R-101)

It is submitted that the Respondent having admitted
the earning of $13,000.00 a year, having as an only obligation,
other than the child support, the payment of $89.00 per month
which he alleges "Yes, sir, they will be paid off in a short
time.

If I acquire a couple of jobs, I can probably pay them

off this fall."

(sic. 1978)

(R-106)

The Court saw fit to place

the burden of raising five minor children on the wife, even
though there is a disparity presently of $4,000.00 a year in
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the income of both parties, and the huaband atipula~ed to aad
was willing to continue paying $60.00 per child for 8Upp0rt.
The final Order of the Court reduced the child support to fSO.OO
per child.
The Court further, by allowing the diviaioa of tbe
property, making the husband the next door neighbor of the wife,
even though the husband stated it probably would not work ou~
if he resided next door to the wife (R-103).

The wife ba•

testified that if the-Respondent did go on to the property aDd
reside adjoining to the premises, that it would create aa.e
real problems for the wife (R-109).
The only expert testimony placed the value of tba
home at $30,000.00 and of the additional acreage of $15,000.00
(R-70), and the wife proposed that she be allowed to pay the
husband $14,750.00 for his equity in the total property over
a period of five years (R-70) •

Further testimony was given

that in order to complete the interior and exterior of the
home would cost the Appellant an additional $15,000.00 (R-70).
This Court in Searle v. Searle, 522 P.2d 697, set forth
the standards to be used by the Lower Court.

The Court in

evaluating the equitable distribution of the marital estate of
the parties and placing the onus of the party causing the break
of the marriage, as a fact, to take into consideration and in
-7Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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•tatinq that the Trial Court has a responsibility in formulating
a divorce decree to provide a just and equitable adjustment of
economic resources, so that the parties might reconstruct
their lives in a happy and useful basis.
In Gramme v. Gramme, 587 P.2d 144, the Supreme Court of
Utah (Nov., 1978), the Court stated:
•••the important criteria in determining reasonable
award for support and maintenance of the financial
condition and needs of the wife, considering her
station in life, he~ ability to produce sufficient
income for herself; and the ability of the husband
to provide support.
In the instant matter before the Court, the wife is
not asking for the continued support of the spouse as to herself,
but is seeking only such reasonable supplementation of her
earnings so that she may survive with her five minor children
by

~ontinuing

to work and in rearing the children while the

husband is allowed, in the instant matter before the Court,
not to be burdened with any debts remaining from the marriage,
and even though the husband has a substantial larger income
and greater opportunity for increasing his income by reason
of his seniority and employment and opportunity to work at
other jobs, and even admitted that $60.00 a month per child
would not be a burden, the Court saw fit to reduce the child
support to $50.00 per child, plus allowing the husband to take
three of the children as a deduction for income tax purpose,
-8Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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including the two youngest children, and allovinq th8 wife to
have only two of the children as a deduction. (R-40)

I t 18

submitted that there cannot be a presumption, that $50.00 a
month per child is more than 50 percent of the support of .aab
a child.
CONCLUSION
It is submitted to this Honorable Court, that th8
Court abused its discretion when it voluntarily reduced the
support which was already minimum, in that it reduced the
amount of $60.00 per month per child to $50.00 by the Deer. .
of the Court; to deny to the wife the $1.00 per year alt.oayJ
to compel the wife to pay her own attorney's fees where there
was finding of fault on the part of the husband as to the
divorce; and to make a division of the property, makinq the
husband and wife involuntary neighbors when the wife was willinq
to pay to the husband $14,750.00 as and for the property appraised
at $15,000.00 and wherein the wife also assumed the mortgages
and liabilities, including the cost of completing the home.
Respectfully submitted this ~day of February, 1979.
,~--K~OWLTON
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'~f"'N. VLAHOS

Attorney for Appellant
Legal Forum Building
2447 Kiesel Avenue
Ogden, Utah 84401
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A copy of the foregoing Brief of Appellant was posted
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mail postage prepaid and addressed to the Attorney

for the Respondent, LaVar E. Stark, Bank of Utah Plaza, 2651
Washington Boulevard, Ogden, Utah 84401, on this
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r.bruary, 1979.
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